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UN ITE D STA TE SO F A M E R ICA ,

A ppellee,

v .

JA M E SG A N SM A N ,

D efenda nt-A ppella nt,

D O N N A M UR D O CH ,

D efenda nt.*

B efore:C A B R A N E Sa nd C H IN , C ircuitJudges, a nd K E E N A N , D istrictJudge.**

A ppea lfrom a F eb rua ry25 , 2010judg m entof th eUnited Sta tesD istrictCourtforth e

South ernD istrictof N ew York(M iria m G oldm a nCeda rb a um , Judge). Th eprincipa lquestion

presented isw h eth erth eD istrictCourterred indeclining toa dopta ninstructionproposed b y

defenda ntsetting forth a th eoryof th edefenseb a sed inpa rtonSE C R ule10b 5 -2, 17 C.F .R .

§ 240.10b 5 -2. W eh old th a tG a nsm a nw a sentitled toa sserta th eoryof defenseb a sed inpa rton



1 F ora dditiona lexpla na tionof th em isa ppropria tionth eory, seeP a rtA (i), post.
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R ule 10b 5 -2, th oug h  w e a lso h old th a t th e slig h tly m odified v ersion of G a nsm a n�s proposed

instructiong iv enb yth eD istrictCourtw a sleg a llysufficient.  G a nsm a n�s oth er ch a lleng es to h is

conv ictiona rew ith outm erit.

A ffirm ed.

B A R R YA . B O H R E R, M orv illo, A b ra m ow itz, G ra nd, Ia son,
A nello& B oh rer, P .C., N ew York, N Y, fordefenda nt-
a ppella nt.

VIR G IN IA C H Á VE Z R O M A N O , A ssista ntUnited Sta tes
A ttorney(PreetB h a ra ra , United Sta tesA ttorney, on
th ebrief), O fficeof th eUnited Sta tesA ttorneyforth e
South ernD istrictof N ew York, N ew York, N Y, for
a ppellee.

JO SÉ A . C A B R A N E S, C ircuitJudge:

D efenda nt-a ppella nt Ja m es G a nsm a n (�defenda nt� or �G a nsm a n�) a ppea ls from  a  F eb rua ry

25 , 2010judg m entof th eUnited Sta tesD istrictCourtforth eSouth ernD istrictof N ew York

(M iria m G oldm a nCeda rb a um , Judge) conv icting h im of insidertra ding underth eso-ca lled

�m isa ppropria tion th eory.�  Th e Suprem e Court h a s disting uish ed th e m isa ppropria tion th eory from

th e �cla ssica l� insider tra ding  th eory b y expla ining  th a t �[i]n lieu of prem ising  lia b ility on a  fiducia ry

rela tionsh ip b etw een com pa ny insider a nd purch a ser or seller of th e com pa ny�s stock, th e

m isa ppropria tionth eoryprem iseslia b ilityona fiducia ry-turned-tra der�s deception of th ose w h o

entrusted h im  w ith  a ccess to confidentia l inform a tion.�  United Sta tes v. O �H a ga n, 5 21U.S. 6 42, 6 5 2

(1997 ).1

Th eprincipa lquestionpresented isw h eth erth eD istrictCourterred indeclining toa dopta n

instructionproposed b yG a nsm a nsetting forth a th eoryof th edefenseb a sed inpa rtonSE C R ule

10b 5 -2, 17 C.F .R . § 240.10b 5 -2. P rom ulg a ted pursua ntto§ 10of th eSecuritiesE xch a ng eA ctof

1934, P ub . L. N o. 7 3-291, 48  Sta t. 8 8 1 (codified a s a m ended a t 15  U.S.C. §§ 7 8  et seq.) (�1934



2Section10of th e1934A ctprov ides:

Itsh a llb eunla w fulfora nyperson, directlyorindirectly, b yth euseof a nym ea nsor
instrum enta lityof intersta tecom m erceorof th em a ils, orof a nyfa cilityof a nyna tiona l
securities exch a ng e �
. . . .

(b ) Touseorem ploy, inconnectionw ith th epurch a seorsa leof a nysecurityreg istered ona
na tiona lsecuritiesexch a ng eora nysecuritynotsoreg istered, ora nysecurities-b a sed sw a p
a g reem ent[,]. . . a nym a nipula tiv eordeceptiv edev iceorcontriv a nceincontra v entionof
such rulesa nd reg ula tionsa sth e[Securitiesa nd E xch a ng e]Com m issionm a yprescrib ea s
necessa ryora ppropria teinth epub lic interestorforth eprotectionof inv estors.

15 U.S.C. §§ 7 8 j(b ) (em ph a sissupplied). Th e SE C h a s �th e pow er to a dopt reg ula tionstoca rryintoeffectth ew illof
Cong ress a s expressed b y th e sta tute.�  E rnst& E rnstv. H och felder, 425 U.S. 18 5 , 214(197 6 ) (quota tionm a rksom itted).
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A ct�),2R ule10b 5 -2prov idesa non-exclusiv elistof possib le circum sta nces th a t g iv e rise to a  �duty

of trust or confidence�� w h ich  in turn constitutes a nelem entof th eoffenseth a tm ustb eprov ed b y

th eg ov ernm entina prosecutionpursua nttoth em isa ppropria tionth eoryof insidertra ding . Th e

R uleprov ides, inrelev a ntpa rt:

F or purposes of th is section, a  �duty of trust or confidence� exists in th e
follow ing circum sta nces, a m ong oth ers:

(1) W h enev era persona g reestom a inta ininform a tioninconfidence;

(2) W h enev erth epersoncom m unica ting th em a teria lnonpub lic inform a tion
a nd th epersontow h om itiscom m unica ted h a v ea h istory, pa ttern, or
pra cticeof sh a ring confidences, such th a tth erecipientof th einform a tion
know sorrea sona b lysh ould know th a tth epersoncom m unica ting th e
m a teria lnonpub lic inform a tionexpectsth a tth erecipientw illm a inta inits
confidentia lity;or

(3) W h enev era personreceiv esorob ta insm a teria lnonpub lic inform a tion
from h isorh erspouse, pa rent, ch ild, orsib ling ;prov ided, h ow ev er, th a tth e
personreceiv ing orob ta ining th einform a tionm a ydem onstra teth a tnoduty
of trustorconfidenceexisted w ith respecttoth einform a tion, b yesta b lish ing
th a th eorsh eneith erknew norrea sona b lysh ould h a v eknow nth a tth e
personw h ow a sth esourceof th einform a tionexpected th a tth eperson
w ould keep th e inform a tion confidentia l, b eca use of th e pa rties� h istory,
pa ttern, orpra cticeof sh a ring a nd m a inta ining confidences, a nd b eca use
th erew a snoa g reem entorundersta nding tom a inta inth econfidentia lityof
th einform a tion.



3R ule10b 5 -2, 17 C.F .R . § 240.10b 5 -2, sh ould notb econfused w ith R ule10b -5 , 17 C.F .R . § 2410.10b -5 , w h ich
w a sa lsoprom ulg a ted toim plem ent§ 10(b ) of th e1934A cta nd prov ides:

Itsh a llb eunla w fulfora nyperson, directlyorindirectly, b yth euseof a nym ea nsor
instrum enta lityof intersta tecom m erce, orof th em a ilsorof a nyfa cilityof a nyna tiona l
securitiesexch a ng e,

(a ) Toem ploya nydev ice, sch em e, ora rtificetodefra ud,

(b ) Tom a kea nyuntruesta tem entof a m a teria lfa ctortoom ittosta tea m a teria lfa ct
necessa ryinordertom a keth esta tem entsm a de, inth elig h tof th ecircum sta ncesunder
w h ich th eyw erem a de, notm islea ding , or

(c) Toeng a g eina nya ct, pra ctice, orcourseof b usinessw h ich opera tesorw ould opera tea sa
fra ud ordeceitupona nyperson,

inconnectionw ith th epurch a seorsa leof a nysecurity.

17 C.F .R . § 2410.10b -5 .
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17 C.F .R . § 240.10b 5 -2(em ph a sissupplied).3

R elying uponR ule10b 5 -2, G a nsm a nproposed th efollow ing juryinstruction, inrelev a ntpa rt:

Inth isca se, M r. G a nsm a ncontendsth a th edid notprov ideD onna M urdoch
w ith m a teria lnonpub lic inform a tionw ith th eundersta nding th a tM urdoch
w ould useth einform a tiontopurch a sea nd sellsecurities. A nym a teria lnon-
pub lic inform a tionth a tM urdoch m a yh a v ereceiv ed from M r. G a nsm a nw a s
sh a red w ith h era spa rtof a rela tionsh ipof trusta nd confidence, inw h ich th ey
h a d a h istorya nd pra cticeof sh a ring w orka nd persona lconfidencessuch th a t
M r. G a nsm a nrea sona b lyexpected th a tM urdoch w ould keepa nyconfidences
h esh a red w ith h erconfidentia l, a nd certa inlyexpected th a tsh ew ould notuse
th oseconfidencestob uyorsellsecurities. Unb eknow nsttoM r. G a nsm a n,
M urdoch used inform a tionh econv eyed toh erinconfidencetotra de
securitiesforh erb enefita nd th eb enefitof oth ers. . . .

Joint A pp�x a t 7 6 7  (em ph a sis supplied).  W e h old th a t G a nsm a n w a s entitled to a ssert a  defense

th eoryth a th edid noth a v eth erequisiteintenttocom m itsecuritiesfra ud, a nd th a tindefining th e

na tureof h isrela tionsh ipw ith M urdoch toth ejury, h eh a d th erig h ttousela ng ua g efound inR ule

10b 5 -2.

G a nsm a nra isesa num b erof oth erch a lleng estoh isconv iction, a llof w h ich a rew ith out

m erit.



4F orth etextof R ule10b -5 , seenote3, a nte.

5  D espite th e seem ing ly �dub ious v a lidity of a n open-ended deleg a tiontoa nindependenta g encytog oforth
a nd crea te reg ula tions crim ina lizing  �fra ud,�� see United Sta tes v. O �H a ga n, 5 21U.S. 6 42, 6 91(1997 ) (Th om a s, J., concurring
inpa rta nd dissenting inpa rt), th eSuprem eCourth a sb lessed th isdeleg a tionof pow er, see, e.g., O �H a ga n, 5 21U.S. a t6 5 0-
5 1(m a jorityop.). Th eSuprem eCourth a sa lsoh eld, h ow ev er, th a tcrim ina llia b ilityunderSE C reg ula tionsforinsider
tra ding m a ynotextend b eyond th econductth a tCong ressintended toencom pa ssin§ 10(b ) of th e1934A ct. Id. a t6 5 1;
a ccord H och felder, 425 U.S. a t214.

6  P rior to G a nsm a n�s tria l, M urdoch  entered into a  coopera tiona g reem entw ith th eg ov ernm entb yw h ich , inter
a lia , sh ea g reed tocoopera tea sa w itnessa g a instG a nsm a na nd plea ded g uiltytofifteencountsof insidertra ding , one
countof m a king fa lsesta tem entstofedera lofficers, a nd onecountof ob struction of justice. G ov �t�s B r. a t 8 .
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B A CK G R O UN D

O nF eb rua ry25 , 2010, a ftera tria lb yjury, G a nsm a nw a sconv icted of sixcountsof securities

fra ud, inv iola tionof § 10(b ) of th e1934A ct, 15 U.S.C. §§ 7 8 j(b ), 7 8 ff, a nd itsim plem enting

reg ula tions, SE C R ules10b -5 4a nd 10b 5 -2, 17 C.F .R . §§ 240.10b -5 , 240.10b 5 -2.5 H ew a sprosecuted

pursua nttoa m isa ppropria tionth eoryof insidertra ding . SeeP a rtA , post;seea lsoUnited Sta tesv.

O �H a ga n, 5 21U.S. 6 42, 6 5 2(1997 ) (discussing th em isa ppropria tionth eory). Th eev idenceunderlying

th e conv iction, v iew ed �in th e lig h t m ost fa v ora b le to th e prosecution,� Ja cksonv. Virginia , 443U.S.

307 , 319(197 9), esta b lish ed th efollow ing fa cts.

B eg inning inla te2005 a nd continuing th roug h la te2007 , G a nsm a npa rticipa ted ina ninsider

tra ding sch em einw h ich h erepea tedlydisclosed m a teria lnon-pub lic inform a tiontoD onna M urdoch ,

a w om a nw ith w h om h ew a sh a v ing a n a ffa ir. Inh isprofessiona lca pa citya sa na ttorneyinth e

Tra nsa ctiona lA dv isoryServ icesD epa rtm entof E rnst& Young , LLP, G a nsm a nob ta ined m a teria l

non-pub lic inform a tiona b outpotentia lm erg ersa nd a cquisitions. G a nsm a ndisclosed th is

inform a tiontoM urdoch , inv iola tionof h isdutyof confidentia litytoE rnst& Young a nd itsclients;

M urdoch , inturn, tra ded onth isinform a tionb eforeth edea lsb eca m epub lic, profiting from th e

increa seinstockpriceth a toccurred w h enth edea lsw erela tera nnounced.6 Th eseb a sic fa ctsa renot

disputed forpurposesof th isa ppea l. SeeD ef.-A ppella nt�s B r. a t 3, 6 -9.  



7 Th eb a sic elem entsof proof forinsidertra ding a reth esa m eforciv ila nd crim ina lenforcem enta ctions, b ut
crim ina lenforcem entdiffersprincipa llyw ith respecttoth erequired intenta nd b urdenof proof. Toim posecrim ina l
sa nctions, th eg ov ernm entm ustprov eth eoffenseb eyond a rea sona b le doub t, including  th a t th e defenda nt�s conduct
w a sw illful. 15 U.S.C. § 7 8 ff(a );United Sta tesv. C a ssese, 428 F .3d 92, 98 (2d Cir. 2005 ). Civ illia b ility, onth eoth erh a nd,
m a ya tta ch if th eg ov ernm entprov esth eoffenseb ya prepondera nce of th e ev idence, including  th a t th e defenda nt�s
conductw a sm erelyreckless, ra th erth a nw illful. S.E .C . v. M cN ulty, 137 F .3d 7 32, 7 41(2d Cir. 1998 ).
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O nF eb rua ry8 , 2010, th eD istrictCourtsentenced G a nsm a nprincipa llytoim prisonm entof

oneyea ra nd oneda yonea ch countof securitiesfra ud, torunconcurrently. Th isa ppea lfollow ed.

A . G a nsm a n�s D efense Th eory

(i)

A personcom m itssecuritiesfra ud forpurposesof b oth civ ila nd crim ina lenforcem ent

a ctionsunder§ 10(b ) of th e1934A cta nd R ule 10b -5  w h en h e �m isa ppropria tes confidentia l

inform a tionforsecuritiestra ding purposes, inb rea ch of a dutyow ed toth esourceof th e

inform a tion.�7 O �H a ga n, 5 21U.S. a t6 5 2. R ule10b 5 -2, inturn, listsa non-exclusiv esetof exa m ples

in w h ich  a  �duty� a rises for purposes of § 10(b ) a nd R ule 10b -5 .  See17 C.F .R . § 240.10b 5 -2

P relim ina ryN ote;InsiderTra ding , U.S. Securitiesa nd E xch a ng eCom m ission,

h ttp://w w w .sec.g ov /a nsw ers/insider.h tm  (�[R ule10b 5 -2]prov idesth a ta personreceiv ing

confidentia linform a tionundercircum sta ncesspecified inth erulew ould ow ea dutyof trustor

confidence a nd th us could b e lia b le under th e m isa ppropria tion th eory.�).  

O na ppea l, G a nsm a ncontendsth a tth eD istrictCourterred indeclining toinstructth ejury

pursua nttoa th eoryof th edefenseb a sed inpa rtonR ule10b 5 -2. Th eproposed ch a rg e, setforth

a b ov e, reflected a defenseth eoryth a tG a nsm a nla cked th erequisiteintenttocom m itsecuritiesfra ud

b eca use h e h a d sh a red m a teria l non-pub lic inform a tion w ith  M urdoch  only �a s pa rt of a  rela tionsh ip

of trusta nd confidence, inw h ich th eyh a d a h istorya nd pra cticeof sh a ring w orka nd persona l

confidences.�  Joint A pp�x a t 7 6 7 .  A ccording  to G a nsm a n, h e th erefore �rea sona b ly expected th a t



8  A lth oug h  G a nsm a n�s requested ch a rg edid notexplicitlyreferenceR ule10b 5 -2, G a nsm a n�s counsel sta ted th a t

th ech a rg ew a sintended tom irrorth ela ng ua g e of th e R ule.  Joint A pp�x a t 8 30-31.

7

M urdoch w ould keepa nyconfidencesh esh a red w ith h erconfidentia l[ ]a nd . . . w ould notuseth ose

confidences to b uy or sell securities.�8 Id.

 Th e D istrict Court declined to g iv e G a nsm a n�s proposed instruction.  Instea d, it g a v e a

slig h tlym odified v ersionof th ech a rg e, a sfollow s:

Inth isca se, G a nsm a ncontendsth a th edid not[prov ideM urdoch w ith
insiderinform a tion]w ith th eundersta nding th a tsh ew ould use[it]tob uy
a nd sellsecurities. A ccording to[G a nsm a n], a nym a teria lnon[-]pub lic
inform a tionth a tM urdoch m a yh a v ereceiv ed from h im w a ssh a red w ith
h era spa rtof a rela tionsh ipinw h ich th eysh a red w orka nd persona l
confidences.

Joint A pp�x a t 1093-94.

To secure a  rev ersa l on a  fla w ed jury ch a rg e, �a  defenda nt m ust dem onstra te b oth  error a nd

ensuing  prejudice.�  United Sta tesv. W h ite, 5 5 2F .3d 240, 246 (2d Cir. 2009) (quota tionm a rksom itted).

N opa rticula rw ording orph ra sing isrequired fora ninstructiontob eleg a llysufficient, solong a s,

�ta ken a s a  w h ole,� th e instruction correctly conv eys th e a pplica b le la w .  Victorv. N ebra ska , 5 11U.S.

1, 5 (1994) (quota tionm a rksom itted). A ttria l, th eD istrictCourtg a v ea ninstructionth a tw a s

sub sta ntia lly sim ila r to th e one G a nsm a n requested a nd th a t clea rly inform ed th e jury of G a nsm a n�s

th eoryth a th ela cked th erequisiteintenttocom m itth ecrim ew ith w h ich h ew a sch a rg ed.

A ccording ly, inth ecircum sta ncespresented h ere, w eh old th a tth eth eoryof th edefensew a s

a dequa tely conv eyed to th e jury a nd defenda nt suffered no prejudice a s a  result of th e D istrict Court�s

instruction, ev enth oug h th einstructiondid notuseth eexa ctw ordsG a nsm a npreferred.

M oreov er, th eg ov ernm entpresented a m pleev idenceth a tG a nsm a nknew orh a d rea sonto

know th a tM urdoch w a stra ding onth einform a tionh eg a v eh er. Th ejurycould h a v erea sona b ly

a ccepted th isev idence. F orexa m ple, th eg ov ernm entpresented ev idenceth a t:
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� In la te Septem b er 2006 , follow ing  a  profita b le tra de, M urdoch  g a v e G a nsm a n a n

A pple com puter a s a  �th a nk you� present.  G a nsm a n sa id to h er, �I don�t ev en w a nt

to know  h ow  m uch  you m a de w ith  th a t tra de.� 

� G a nsm a ntold M urdoch h ekeptexpecting toseeh erna m eona nE rnst& Young list

th a t G a nsm a n �g ot w h enev er th ere w a s suspicious a ctiv ity in a  stock.� Th e

g ov ernm entprov ed th a tsuch a docum entexisted;a nE rnst& Young em ployee

testified th a t th e firm  periodica lly circula ted lists �w ith  respect to tra ding  on

tra nsa ctions w h ere E rnst &  Young  h a s pla yed a  pa rt in th e tra nsa ction.�

� A fter G a nsm a n�s la st tip to M urdoch , rela ting  to a  2007  corpora te a cquisition,

M urdoch sa id sh edid notspea ktoG a nsm a nim m edia telya fterw a rdsb eca usesh ew a s

�frea ked . . . out� a nd sh e knew  G a nsm a n w a s �frea ked out� a s w ell.  M urdoch  h a d

m a de a pproxim a tely $ 138 ,000 on th is dea l, a nd, a s sh e put it, �[i]t w a s a  lot of m oney

a nd itw a sv eryfa sta nd itw a stoom uch . W h enM urdoch a nd G a nsm a nfina llyspoke,

th ey decided to put a n end to th eir sch em e: �N o m ore.  C a n�t do it . . . . I don�t

rem em b erw h osa id itfirstb utitw a ssortof likeb lurted outof b oth of ourm outh sa t

th e sa m e tim e w h en it ca m e out, no m ore, I a g ree w e ca n�t ta lk a b out th is a ny m ore.�

A ccording  to M urdoch , G a nsm a n sa id to h er, �I lov e you b ut I don�t w a nt to g o to

ja il.  Sorry.� 

(ii)

Th eg ov ernm entfurth era rg uesth a tth eD istrictCourtw ould h a v eerred if ith a d g iv enth e

requested jurych a rg e. W edisa g ree.

In prosecuting  a  puta tiv e �tipper� under th e m isa ppropria tionth eoryof insidertra ding , th e

g ov ernm entm ustprov ea sa nelem entof th eoffenseth a tth etipperconv eyed m a teria lnon-pub lic

inform a tion to h is �tippee� w ith  th e understa nding  th a t it w ould b e used for securities tra ding



9 O f course, ev idenceof a pa strela tionsh ipof confidentia lityb etw eentw opeopledoesnotnecessa rilym ea n
th a ta dutyof confidentia lityexistsw ith respecttoa pa rticula rcom m unica tionof m a teria lnon-pub lic inform a tion, a nd a
districtcourtw ould errinsoinstructing a jury. E v idenceof a h istoryof confidentia lityb etw eenpa rtiesca nb e
outw eig h ed b yoth erev idenceth a ta tipperunderstood th especific inform a tioninquestionw ould b eused b yth etippee
forsecuritiestra ding purposes. A ccording ly, ev idencereflecting a rela tionsh ipof trustm a yb ereleva nttoth equestionof
w h eth era tipperh a d th erequisiteintenttocom m itsecuritiesfra ud, b utitisnotnecessa rilydispositiv eof th equestion,
w h ich w illdepend uponth epa rticula rcircum sta ncesrev ea led b ya llof th eev idence.

9

purposes. See15 U.S.C. § 7 8 ff(a );seea lsoIndictm ent, United Sta tesv. G a nsm a n, N o. 08 -cr-47 1, a t15

(S.D .N .Y. M a y 27 , 2008 ) (ch a rg ing  G a nsm a n w ith  �disclosing  . . . [i]nside [i]nform a tion . . . to

M urdoch , w ith th eundersta nding th a tM urdoch w ould use[it]topurch a sea nd sellsecurities, a nd

th ereb y g enera te illeg a l profits�).  P ursua nt to th ism isa ppropria tionconceptof insidertra ding

lia b ility, th eSE C h a srecog nized a num b erof situa tions, setforth inR ule10b 5 -2, inw h ich a tippee,

b utnotth etipper, m a yb elia b leforinsidertra ding onth eth eoryth a tth etippeeow ed a dutyof trust

orconfidencetoth etippera nd th etipperconv eyed confidentia linform a tionw ith outintending to

h a v eitused forsecuritiestra ding purposes. See, e.g., United Sta tesv. C orbin, 7 29F . Supp. 2d 6 07

(S.D .N .Y. 2010);seea lsoS.E .C . v. R ockla ge, 47 0F .3d 1(1stCir. 2006 ) (civ ilenforcem enta ctionin

w h ich onlyth etippeew a slia b le);S.E .C . v. Yun, 327 F .3d 126 3(11th Cir. 2003) (sa m e).

H ere, itw a sperfectlya ppropria teforG a nsm a ntoseektopresenttoa jurya defenseth a th is

rela tionsh ipa nd intera ctionsw ith M urdoch exem plified justsuch circum sta nces. Th a tis, G a nsm a n

w a sentitled tosupporth isg enera ldefenseth a th ela cked th eintenttocom m itsecuritiesfra ud b y

sh ow ing , in pa rticula r, th a t h e sh a red �a  h istory, pa ttern, [a nd] pra ctice of sh a ring  confidences� w ith

M urdoch sufficienttocrea tea dutyof trustrunning toG a nsm a n, seeSE C R ule10b 5 -2, a nd th a t

G a nsm a nh a d confided inM urdoch w ith th eundersta nding th a th iscom m unica tionsw ould notb e

used forsecuritiestra ding purposes.9 B ypresenting th edefenseth eoryinth isw a y, G a nsm a n

presum a b lyw ish ed tosh ow th a th isrela tionsh ipw ith M urdoch w a sfa ctua llysim ila rtoca sesinw h ich

a tipper(likeG a nsm a n) w a snotlia b leforinsidertra ding despiteth epresenceof a tippee(like

M urdoch ) w h ow a slia b leforinsidertra ding . SeeC orbin, 7 29F . Supp. 2d 6 07 ;R ockla ge, 47 0F .3d 1;



10 UnderR ule10b 5 -2, a dutyof trustorconfidenceca nb eow ed tosom eoneinG a nsm a n�s position� th a t is, to
a personw h ow a sa uth orized toh a v eth em a teria lnon-pub lic inform a tioninquestiona nd th ereforew h oqua lifiesa sa
�source of inform a tion� under O �H a ga n, see 5 21U.S. 6 42. H ow ev er, w equestionw h eth erth a tdutyof trustor
confidenceca nev erb erelev a nt(orow ed) toa personw h ow a snev era uth orized inth efirstpla cetoh a v esuch
inform a tion.  O �H a ga nexpla ined th a tth em isa ppropria tionth eoryproceeds from  th e principle th a t a  �fiducia ry�s
undisclosed, self-serv ing useof a principa l�s inform a tion to purch a se or sell securities, inb rea ch of a dutyof loya ltya nd
confidentia lity, defra udsth eprincipa lof th eexclusiv euseof th a tinform a tion[a nd th erefore v iola tes § 10(b )].�  5 21 U.S.
a t6 5 2. A personw h ow a sw ith outa uth oritytoh a v eth econfidentia linform a tioninquestion(e.g., a persononeorm ore
steps dow n th e tipping  �ch a in�) ca n h a rdly b e considered a  �principa l� w h ose rig h ts to th e �exclusiv e use of th [e]
inform a tion� w ere v iola ted b y h is tippee.  Seea lsoid. (�In lieu of prem ising  lia b ility on a  fiducia ry rela tionsh ip b etw een
com pa ny insider a nd purch a ser or seller of th e com pa ny�s stock, th em isa ppropria tionth eoryprem iseslia b ilityona
fiducia ry-turned-tra der�s deception of th ose w h o entrusted h im  w ith  a ccess to confidentia l inform a tion.�).
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Yun, 327 F .3d 126 3. G a nsm a ncould h a v eb eenproperlya cquitted of th ecrim ew ith w h ich h ew a s

ch a rg ed if th etrierof fa cth a d a g reed w ith h isth eory.10

Ina rg uing th a tG a nsm a nw a snotentitled toa ssertth isdefense, th eg ov ernm entincorrectly

fra m esth eissuea sa questionof w h eth era dutyof trustorconfidenceunderR ule10b 5 -2ca nb e

ow ed toa nindiv idua lw h otra nsm itsm a teria lnon-pub lic inform a tionw ith th eknow ledg ea nd intent

th a titw illb eused forsecuritiestra ding purposes. See, e.g., G ov �t�s B r. a t 24 (a rg uing  th a t th e R ule

ca nnot a pply to G a nsm a n insofa r a s h e w a s a  �tipper�); G ov �t�s Supp. B r. a t 1 n.1 (sta ting  th a t th e

g ov ernm ent �uses th e term  �tipper� to refer to a  pa rtyw h om isa ppropria tesinsideinform a tion. . .

w ith  th e know ledg e or intent th a t th e recipient w ill tra de on it�).  In our v iew , th e g ov ernm ent�s log ic

is neith er useful nor instructiv e w ith  respect to th e propriety of G a nsm a n�s requested jury ch a rg e, for

th esim plerea sonth a tG a nsm a nw a sentitled toputona defenseth a tdid notrestonth eprem iseth a t

h eintended tocom m itsecuritiesfra ud. Indeed, G a nsm a nconcedesth a ta personw ith th eintentto

com m itsecuritiesfra ud w ould notb eow ed a dutyof trustpursua nttoR ule10b 5 -2, seeD ef.-

A ppella nt�s Supp. B r. a t 2 n.1.  H is cla im , of course, is th a t h e w a s not such  a  person� a  cla im  th a t,

a la s, th ejuryfound unpersua siv e.



11 W e note th a t a lth oug h  G a nsm a n�s proposed instructiondid notrepea t th e ph ra se �M r. G a nsm a n contends
. . .� prior to ea ch  sta tem ent w ith in th e instruction, th e useof th a tph ra sea tth eb eg inning of th einstructiona nd th e
contexta nd structureof th erem a ining sta tem entsreflected th a tea ch sta tem entw a sm erely th e defenda nt�s contention,
a nd nota nesta b lish ed fa ctth a tth ejuryw a srequired toa ccept.
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In sum , w e h old th a t th e D istrict Court w ould not h a v e erred if it h a d g iv en G a nsm a n�s

requested jurych a rg e,11 b uta lsoth a tth eslig h tlym odified ch a rg eitdid g iv ew a sleg a llysufficient.

B . ConsciousA voida nce

G a nsm a n a rg ues th a t th e D istrict Court�s ch a rg e on conscious a v oida nce �m issta ted th e

la w  . . . [a ]nd confused th e jury.�  Th e principa l conscious a v oida nce ch a rg e g iv en b y th e D istrict

Courtprov ided, inrelev a ntpa rt:

[I]ndeterm ining w h eth erG a nsm a na cted know ing ly, youm a y
considerw h eth erh edelib era telyclosed h iseyestow h a tw ould
oth erw iseh a v eb eenob v ioustoh im . . . . If youfind th a tG a nsm a n
w a sa w a reof a h ig h prob a b ilityth a tM urdoch w ould useth einside
inform a tionh edisclosed toh ertopurch a seorsellsecuritiesa nd th a t
G a nsm a na cted w ith delib era tedisreg a rd of th a tfa ctyoum a yfind th a t
h ea cted know ing ly. H ow ev er, if youfind th a tG a nsm a na ctua lly
b eliev ed th a tM urdoch w ould notpurch a seorsellsecuritiesusing th a t
insideinform a tion[,]h em a ynotb econv icted.

Joint A pp�x a t 108 6  (em ph a sis supplied). W h ileG a nsm a nconcedesth a tth isinstructionreg a rding

�h ig h  prob a b ility� a nd �a ctua l[] b elie[f]� w a s unob jectiona b le, seeD ef.-A ppella nt�s B r. a t 30, h e a rg ues

th a tth eCourtsub sequentlyerred b yfa iling toreitera te th e �a ctua l[] b elie[f]� la ng ua g e in a  la ter

instruction, w h ich ch a rg ed:

[Y]ouw illdeterm inew h eth erth eg ov ernm enth a sprov ed b eyond a
rea sona b ledoub tth a tth edefenda ntunderstood th a tM urdoch w a s
v erylikelytouseinform a tionh edisclosed toh ertob uyorsell
securities.

G a nsm a n�s cla im  is w ith out m erit b eca use it is b a sed on a  rea ding  of th e second instruction

inisola tion. Inth ecircum sta ncespresented h ere, th ereca nb enodoub tth a tth einstructionsa sa

w h ole �a dequa tely com m unica ted th e essentia l idea s to th e jury.� United Sta tesv. Sa bh na ni, 5 99F .3d

215 , 237 (2d Cir. 2010) (quota tionm a rksom itted).



12 F edera lR uleof E v idence403prov ides:

A lth oug h relev a nt, ev idencem a yb eexcluded if itsprob a tiv ev a lueissub sta ntia lly
outw eig h ed b yth eda ng erof unfa irprejudice, confusionof th eissues, orm islea ding th ejury,
orb yconsidera tionsof unduedela y, w a steof tim e, orneedlesspresenta tionof cum ula tiv e
ev idence.
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C. Polyg ra ph E vidence

G a nsm a na lsoch a lleng esth eD istrictCourt�s exclusion of testim ony th a t �M urdoch

ob structed justice b y eng a g ing  in studied efforts to �b ea t� tw o polyg ra ph  exa m ina tions.� Specifica lly,

a ttria l, th eD istrictCourth eld th a tth edefensecould cross-exa m ineM urdoch reg a rding h erm ultiple

polyg ra ph  exa m ina tions, h er efforts to �b ea t� th e tests, a nd h er num erous lies during  th ose tests;

h ow ev er, th eD istrictCourtproh ib ited th edefensefrom eliciting th ea ctua lresultsof th etests,

expla ining :

[B ]eca useIdonotth inkth a titissufficientlyrelev a ntth a tsh ew a sa b leto
deceiv ea liedetectorexpert, b eca useof th eunrelia b ilityg enera llyof lie
detectors. . . a nd inordernottoh a v eth ejuryspecula ting a b outth e
relia b ilityof liedetectors, Idonotth inkitisa dm issib le, a nd Iprecludeit
under[F edera lR uleof E v idence]403b eca useIth inkitlea dstoconfusion
a nd distra ction, a nd Idonotth inkth a tita ddsv erym uch relev a nce.

Joint A pp�x a t 121-22.12

W e rev iew  th e D istrict Court�s ruling  for a b use of discretion.  SeeUnited Sta tesv. C urley, 6 39

F .3d 5 0, 5 6 (2d Cir. 2011);seea lsoSim sv. B lot, 5 34 F .3d 117 , 132 (2d Cir. 2008 ) (expla ining  �a b use of

discretion�).  H ere, th e restriction im posed b y th e Court w a s m uch  na rrow er th a n G a nsm a n

a cknow ledg es, a nd despiteth isrestriction, G a nsm a nsucceeded incross-exa m ining M urdoch a tleng th

a b out th e polyg ra ph  exa m ina tions.  A ccording ly, w e h old th a t th e D istrict Court�s ruling  w a s a

rea sona b leexerciseof itsdiscretiontodelim itcross-exa m ina tionunderR ule403.



13 W e rem a in una w a re of a ny pub lish ed ca ses� in our Circuit or in a ny oth er� prov iding  th a t a  th ird pa rty�s
priorconv ictionm a yb eused toim pea ch a w itnessoncross-exa m ina tion.
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D . Im pea ch m entbyTh ird-P a rtyConv iction

G a nsm a na ssertsth a tth eD istrictCourtim properlyproh ib ited h im from cross-exa m ining

M urdoch  a b out h er fa th er�s prev ious securities fra ud conv ictions.  A ccording  to G a nsm a n,

introducing th econv ictionw a snecessa rytoelicitth a t M urdoch  h a d �v isited h er fa th er in ja il a nd it

w a s pa inful a nd a w ful a nd [g oing  to ja il is] som eth ing  sh e�s w illing  to a v oid a t a ll costs.�  

G a nsm a n�s cla im s a re w ith out m erit.  R ule 6 09of th eF edera lR ulesof E v idenceprov ides

th a t �ev idence th a t a  w itness. . . h a sb eenconv icted of a crim esh a llb ea dm itted, sub jecttoR ule403,

if th e crim e w a s punish a b le b y dea th  or im prisonm ent in excess of one yea r,� a nd �ev idence th a t a ny

w itnessh a sb eenconv icted of a crim esh a llb ea dm itted reg a rdlessof punish m ent, if itrea dilyca nb e

determ ined th a testa b lish ing th eelem entsof th ecrim erequired proof ora dm issionof a na ctof

dish onesty or fa lse sta tem ent b y a  w itness.� (em ph a ses supplied).  Th is R ule does not prov ide for th e

introduction of a  th ird pa rty�spriorconv ictiona sa propersub jectof cross-exa m ina tion, especia lly

w h enth a tconv ictioncrea tesa prejudicia linferenceth a tth ew itnessisdisposed toa ctina certa inw a y

orisoth erw isecloselya ssocia ted w ith crim ina lity. P erh a psnotsurprising ly, w h enth eD istrictCourt

inv ited G a nsm a n�s a b le counsel to prov ide it w ith  ca se la w  in support of th e idea  th a t a  w itness m a y

b eim pea ch ed w ith th epriorconv ictionof a noth er, h ew a suna b letodoso.13

F ina lly, a s th e D istrict Court noted a t tria l, ev idence a b out th e conv ictions of M urdoch �s

fa th erw a snotnecessa ryforG a nsm a ntoa rg ueth a tM urdoch h a d a nincentiv etolieinordertosta y

outof ja il. A ccording ly, w eh old th a tth eD istrictCourtdid nota b useitsdiscretionindeterm ining

th a t th e relev a nce of M urdoch �s fa th er�s pa st w a s outw eig h ed b y th e potentia lly prejudicia l effect on

th ejury. C urley, 6 39F .3d a t5 6 .
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E . A lleg edProsecutoria lM isconduct

G a nsm a na lsoa rg uesth a tth eg ov ernm enteng a g ed inm isconductduring itsinitia lclosing

a rg um entb eca useit(1) m ista kenlycla im ed th a tM urdoch  describ ed h erself a s a  �tra ding  junkie� on a

w eb site v iew ed b y G a nsm a n, a nd (2) describ ed h er a s a  �tra ding  junkie� in b oth  its m a in sum m a tion

a nd reb utta l a nd a rg ued th a t G a nsm a n knew  sh e w a s a  �tra ding  junkie.� 

In its m a in sum m a tion, th e g ov ernm ent indeed sta ted, incorrectly, th a t �[t]h e first th ing

Ja m esG a nsm a nlea rned a b outD onna M urdoch onth einternetb eforeh eev erla id eyesonh erw a s

th a t sh e w a s a  tra ding  junkie.�  Joint A pp�x a t 96 4 (em ph a sis supplied).  A fter G a nsm a n�s counsel

ob jected, th eg ov ernm enta cknow ledg ed ith a d m isunderstood th ena tureof th etestim onyupon

w h ich th ecom m entw a sb a sed. A ccording ly, th eD istrictCourtinstructed th ejuryth a tth e

g ov ernm ent�s sta tem ent a b out th e w eb site w a s to b e stricken from  th e record �a nd not considered

. . . ina nyrespectinth ecourseof yourdelib era tions[b eca use]. . . th ereisnosuch ev idenceinth e

record.�  Joint A pp�x a t 98 7 .  

Th edefenseth eng a v eitsclosing a rg um ent, during  w h ich  G a nsm a n�s ow n counsel pressed

th e notion� a s h e h a d done during  M urdoch �s cross-exa m ina tion ea rlier in th e tria l� th a t sh e w a s

indeed a  �tra ding  junkie� (th oug h  sh e h a d nev er listed h erself a s such  on a  w eb site) a nd th a t sh e h a d

kept th is secret from  G a nsm a n.  Joint A pp�x a t 5 30-31, 1009.  In reb utta l, th e g ov ernm ent a g reed th a t

M urdoch  w a s a  �tra ding  junkie� b ut ch a lleng ed th e proposition th a t G a nsm a n w a s una w a re of th is

fa ct. Inth esecircum sta nces, w ea renotpersua ded th a tth eg ov ernm enta cted im properly, m uch less

eng a g ed inprosecutoria lm isconduct.

�F la w s in th e g ov ernm ent�s sum m a tion w ill require a  new  tria l only in th e ra re ca se in w h ich

im proper sta tem ents� v iew ed a g a inst th e entire a rg um ent to th e jury� ca n b e sa id to h a v e depriv ed

th e defenda nt of a  fa ir tria l.�  United Sta tesv. C a ra ca ppa , 6 14F .3d 30, 41(2d Cir. 2010). Inconsidering

w h eth er ina ppropria te rem a rks rise to th e lev el of prejudicia l error, w e exa m ine �th e sev erity of th e
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m isconduct, th em ea suresa dopted tocureth em isconduct, a nd th ecerta intyof conv ictiona b sentth e

m isconduct.�  Id. a t41(quota tionm a rksom itted).

H ere, th e sing le m ista ken com m ent of th e prosecutor in h is initia l closing  a rg um ent� th a t

M urdoch  h a d describ ed h erself a s a  �tra ding  junkie� on a  w eb site� w a s prom ptly corrected b y th e

D istrict Court.  Th ere ca n b e no serious a rg um ent th a t th is rem a rk, b a sed on th e g ov ernm ent�s

a cknow ledg ed m isundersta nding  of ea rlier testim ony a nd follow ed b y th e Court�s cura tiv e instruction,

depriv ed G a nsm a nof a fa irtria l.

N orw a siterrorforth eg ov ernm entinitsreb utta ltosta teg enera llyth a tM urdoch w a sa

�tra ding  junkie� a nd th a t G a nsm a n w a s a w a re of th a tfa ct. Th isdescriptionof M urdoch w a s

orig ina llyintroduced a ttria lb yth edefense, seeJoint A pp�x a t 5 30-31; furth erm ore, th e g ov ernm ent

firm lyg rounded th isch a ra cteriza tioninth eev idencepresented b yth edefenda nta sw ella sb yth e

g ov ernm ent.

In sum , notw ith sta nding  th e g ov ernm ent�s initia l m ista ke in its m a in sum m a tion, its la ter

references to M urdoch  a s a  �tra ding  junkie� constituted fa ir a rg um ent a nd properly responded to

inferencesra ised b yth edefense.

CO N CLUSIO N

Tosum m a rize:

(1) G a nsm a nw a sentitled toa sserta th eoryof defenseb a sed inpa rtonR ule10b 5 -2.

(2) N ev erth eless, G a nsm a nisnotentitled toa new tria linth ecircum sta ncespresented h ere

b eca useth eslig h tlym odified instructiong iv enb yth eD istrictCourtw a sleg a llysufficient.

(3) Th eD istrictCourtdid noterrinch a rg ing th ejuryonconsciousa v oida nce.

(4) Th e D istrict Court did not err in delim iting  G a nsm a n�s cross-exa m ina tion of M urdoch

reg a rding h erpolyg ra ph exa m ina tions.

(5 ) Th eD istrictCourtdid noterrinproh ib iting G a nsm a nfrom im pea ch ing M urdoch w ith
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ev idence a b out h er fa th er�s conv ictions. 

(6 ) Th e g ov ernm ent�s error in its initia l closing a rg um entw a sproperlycured, a nd itsla ter

references to M urdoch  a s a  �tra ding  junkie� constituted fa ir a rg um ent.

W eh a v econsidered ea ch of G a nsm a n�s a rg um ents on a ppea l a nd find th em  to b e w ith out

m erit. F orth erea sonssta ted a b ov e, w eA F F IR M th ejudg m entof th eD istrictCourt.


